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RECENT  STATE 
LEGISLATION  ON 
EDUCATING  THE 

HANDICAPPED 


I 


H.  Rutherford  Turnbull,  III 


My  article  on  federal  and  state  law  affecting  the 
education  of  handicapped  children  that  appeared  in 
the  July  1977  issue  of  the  School  Law  Bulletin  did  not 
contain  an  analysis  of  the  most  recent  North  Carolina 
legislation  on  the  subject.  After  that  article  was  written, 
the  North  Carolina  General  Assembly  passed  Ch.  927, 
1977  Session  Laws,  "An  Act  to  Provide  for  a  System  of 
Educational  Opportunities  for  All  Children  Requiring 
Special  Education"  (the  so-called  "Creech  bill,"  after 
Rep.  William  Creech  of  Wake  County,  its  sponsor). 
That  act  was  ratified  and  became  effective  on  July  1, 
1977.  This  article  will  update  the  earlier  one,  taking 
into  account  the  new  state  law. 

Although  the  changes  in  North  Carolina  law  will 
particularly  interest  readers  from  this  state,  this  article 
will  also  be  helpful  to  other  readers.  The  reasons  are 
simple:  All  but  four  states  (Kansas,  North  Dakota, 
Maryland,  and  Montana)  have  "mandatory  special 
education"  laws  roughly  similar  to  North  Carolina's 
1974  law  (Equal  Education  Opportunity  Act,  EEOA, 
Ch.  1293,  1973  Sess.  Laws,  2d  Sess.,  1974)  and  the 
1977  act.  Such  legislation  typically  assures  the  educa- 
tion of  a//  handicapped  children,  provides  for  evalua- 
tion and  placement  procedures,  calls  for  an  appro- 
priate education  to  be  given  to  each  handicapped 
child,  requires  such  children  to  be  placed  in  the  least 
restrictive  setting,  and  grants  rights  of  procedural  due 
process.  (State  Profiles  in  Special  Education,  a  1977  publi- 

(continued  on  p.  6) 

The  author  is  an  Institute  of  Government  faculty  member  whose 
fields  include  special  education  law. 


THE  UNRESOLVED 

STATUS  OF  PUBLIC 

SCHOOL  FEES 

Anne  M.  Bellinger 


FORTY-NINE  OF  THE  fifty  states'  constitutions' 
promise  their  citizens  a  free  school  system.  Yet  in  many 
states  the  practice  of  collecting  special  fees  for  numer- 
ous purposes  is  firmly  entrenched  and  is  viewed  as  an 
important  source  of  school  revenue.  Can  the  two  facts 
be  reconciled? 

Early  cases  challenging  fees  usually  held  that  the 
state  constitutions  prohibit  only  matriculation  or  tui- 
tion charges — in  other  words,  charges  for  entry  or 
basic  instructional  services.^  With  those  exceptions, 
American  school  systems  through  the  1960s  would 
have  felt  legally  justified  (though  not  all  did  so)  in 
charging  for  a  variety  of  items  including  equipment, 
textbooks,  field  trips,  gym  clothes,  graduation  wear, 
and  damage  fees.  Recently,  however,  legal  challenges 
have  succeeded  often  enoi,gh  to  make  the  legality  of 
school  fees  an  open  question  in  any  jurisdiction  where 
it  has  not  yet  been  adjudicated. 

Three  significant  decisions  seemed  about  to  turn  the 
law  in  a  new  direcdon  in  the  early  1970s.  First,  the 
Idaho^  and  Michigan^  supreme  courts  struck  down 
fees  for  books  and  supplies  (and  in  Idaho,  fees  for 
activities  also)  on  the  grounds  that  they  violated  the 


1.  All  but  Soudi  Carolina's;  "Note,"  Wis.  L.R.  971  (1971),  note 

2'  Irvin  V.  Gregory,  86  Ga.  605,  13  S.E.  120  (1891).  Board  of 
Educ.  V.Dick,  70  Kan.  434, 78  P.  812  (1904).  Roberson  V.Oliver,  189 
Ala.  82,  66  So.  645(1914). 

3.  Paulson  v,  Minidoka  Cty.  Sch.  Dist.,  93  Idaho  469,  463  P.2d 
935(1970). 

4.  Bond  v.  Ann  Arbor  Sch.  Dist.,  383  Mich.  693,  178  N.W.2d 
484(1970). 

The  author  is  a  member  of  the  Institute  of  Government  faculty 
who  specializes  in  school  law. 
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free-school  provisions  of  the  respective  state  constitu- 
tions. Two  years  later,  the  Montana  Supreme  Court 
disapproved  course  fees  on  the  same  ground.  In  in- 
structing the  trial  court,  which  had  found  fees  for 
extracurricular  activities  to  be  constitutional,  the  court 
said,  "[T]he  question  is,  'Is  a  given  course  or  activity 
reasonably  related  to  a  recognized  academic  or  educa- 
tional goal  of  the  particular  school  system?"  If  it  is,  then 
no  fee  can  be  charged."^  Under  that  broad  statement, 
it  is  hard  to  think  of  a  fee  that  could  be  properly 
imposed. 

Soon,  however,  the  pendulum  swung  back.  In  an 
opinion  similar  to  those  in  the  earliest  school  fee  cases, 
the  Indiana  Court  of  Appeals  found  that  book  fees  do 
not  conflict  with  that  state's  constitutional  promise  of 
schools  "wherein  tuition  shall  be  without  charge,  and 
equally  open  to  all."^  In  Wisconsin  the  court  examined 
the  items  that  were  provided  without  charge  in  1848, 
the  year  that  the  state  constitution  guaranteeing  free 
schools  was  adopted.  On  that  basis,  it  forbade  fees  for 
admission  to  any  course  given  for  credit  but  permitted 
book  and  incidental  fees.^  Illinois  took  a  similar  ap- 
proach in  an  earlier  case.*  A  West  Virginia  court  saw 
only  one  area  of  concern:  the  dilemma  of  the  indigent 
student  who  cannot  afford  fees  for  required  courses.  It 
held  that  all  students  may  be  charged  for  optional 
items  and  anyone  who  can  pay  may  be  charged  for 
texts  and  curriculum  materials.** 


WITHIN  THE  PAST  YEAR  seven  courts  have  ruled 
on  the  fairness  and  legality  of  relying  on  students 
themselves  or  their  parents  as  a  direct  source  of  rev- 
enue. As  in  the  past,  the  majority  supported  the  impo- 
sition of  certain  fees  but  qualified  the  decision  in  some 
way,  either  as  to  the  particular  purposes  for  which  fees 
may  be  assessed  or  as  to  the  persons  from  whom  they 
may  be  collected.  Of  the  latest  cases,  discussed  in  some 
detail  below,  only  the  last  was  a  total  victory  for  oppo- 
nents of  fees. 

In  a  recent  Illinois  decision,  a  parent  challenged  on 
several  grounds  charges  for  workbooks,  paper, 
magazines,  dictionaries,  paperback  books,  maps,  and 
atlases.'"  He  claimed  that  such  fees  violated  the  state 
statute  requiring  schools  to  provide  free  textbooks.  He 
also  pointed  to  the  absence  of  direct  statutory  author- 
ity to  impose  fees  and  claimed  that,  since  schools  retain 
the  materials  for  others  to  use  later,  the  fees  are  actu- 


5.  Granger  V.  Cascade  Cty.Sch.Dist.,  No.  1,  159  Mont.  516,499 
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ally  a  tuition  charge  and  therefore  violate  the  stait 
constitution's  guarantee  of  free  public  schools.  T\w 
Illinois  Supreme  Court  disagreed  on  all  counts.  It  held 
that  the  items  named  were  not  "textbooks"  within  tlu 
meaning  of  the  statute,  that  a  school  board's  right  i<> 
collect  fees  came  from  its  general  authority  to  adopt  .ill 
necessary  rules  for  the  administration  of  schools,  and 
that  fees  were  not  equivalent  to  a  tuition  charge.  The 
court  concluded  that  a  school  board  may  purchase 
materials  and  apportion  the  cost  among  all  pupils  fi- 
nancially able  to  pay.  The  latter  qualification  may 
prove  important  to  future  plaintiffs,  but  it  was  dicta  in 
this  case  since  the  children  of  the  parent  who  brought 
suit  were  not  indigent. 

In  New  Mexico  the  state  supreme  court  limited  fees 
under  an  entirely  different  theory."  In  ruling  against 
students  who  had  filed  a  class  action,  the  court  con- 
strued the  state  constitution  to  prohibit  fees  for  re- 
quired courses  but  allow  them  for  electives.  Indigency 
was  not  mentioned. 

Colorado  has  required  that  free  texts  be  provided 
for  indigent  students  since  1883,  and  the  state  su- 
preme court  pointed  to  that  fact  as  proof  that  the 
framers  of  the  state  constitution  and  members  of  the 
General  Assembly  did  not  expect  the  state  to  furnish 
free  texts  to  nonindigents.  The  court  held  that,  in  the 
absence  of  proof  that  social  conditions  had  altered 
drastically,  the  nineteenth-century  provisions,  now  the 
status  quo,  under  which  indigents  must  receive  free 
books  and  individual  school  boards  may  choose  to 
furnish  them  to  all  students  satisfied  the  requirement 
of  a  "thorough  and  uniform  system  of  free  public 
schools. "'- 

In  Alabama  the  state  attorney  general  attacked  on 
federal  constitutional  grounds  a  state  law  permitting 
local  school  boards  to  charge  high  school  matriculation 
fees.  The  court  dismissed  the  case  for  lack  of  jurisdic-    ' 
tion  because  the  attorney  general  was  not  a  proper    , 
party  to  challenge  statutes  he  was  sworn  to  enforce.'^  It     ; 
concluded  that  his  contention  that  he  was  acting  on    | 
behalf  of  Alabama  citizens  in  the  matter  was  not    ' 
enough  to  create  standing  or  capacity  to  sue.  t 

In  an  unreported  case.  Games  v.  Kentucky^^,  refusal  [ 
to  provide  free  textbooks  to  indigent  students  was 
sustained  by  a  federal  district  judge.  In  this  case,  indi-  | 
gent  high  school  students  in  Knox  County,  Kentucky, 
argued  that  failure  to  provide  free  texts  denied  them 
equal  protection  guaranteed  by  the  Fourteenth 
Amendment.  In  entering  summary  judgment  for  the 


1 1 .  Norton  V.  Hobbs  Mun.  Sch.  Dist.  No.  16, 553  P.2d  1277  (N.M. 
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Ic  ka\  superintendent  and  the  state  superintendent,  the 
tcdtral  district  court  stated  that  wealth  alone  is  not  a 
suspect  classification  and  that  education  is  not  a  fun- 
damental right  protected  by  the  United  States  Con- 
siitution.  (These  conclusions  are  drawn  from  San  ^n- 
toiiio  Independent  School  District  v  Rodriguez,  ^^  in  which 
the  United  States  Supreme  Court  upheld  the  Texas 
s\  stem  of  school  financing,  but  in  the  author's  opinion 
ilie\  represent  an  overextension  of  that  holding.) 

A  federal  district  court  in  West  Virginia  recently 
returned  to  the  question  of  indigency  that  troubled  the 
state's  supreme  court  earlier.  Its  decision,  like  the  pre- 
vious one,  orders  the  state  board  and  local  boards  to 
furnish  books  and  instructional  supplies  to  students 
who  cannot  afford  them.'^  The  proper  criterion  for 
deiermining  indigency,  according  to  the  judge,  is 
wlieiher  a  student  qualifies  for  free  or  reduced-price 
school  lunches.  By  that  standard  37  per  cent  of  West 
Virginia  school  children  are  eligible  (more  than  25  per 
cent  of  public  school  students,  however,  already  re- 
ceive free  books).  The  greater  impact,  in  the  state 
superintendent's  view,  would   follow  from  the  re- 
quirement concerning  instructional  materials.  The 
judge  said  that  physical  education  uniforms  would  be 
•■   included  within  the  order,  and  the  superintendent 
wondered  whether  laboratory  fees,  band  instruments, 
and  vocational  education  supplies  would  also  be  cov- 
ered."' In  a  similar  case  from  Nassau  County,  New 
i  York,  parents  who  are  welfare  recipients  were  able  to 
j   enjoin  three  school  boards  from  charging  their  chil- 
j  dren  for  instructional  supplies.'* 
I       Most  recently,  the  Supreme  Court  of  Missouri  has 
I   held  that  the  provision  for  "free  public  schools  for  the 
I  gratuitous  instruction  of  all  persons"  in  the  state  con- 
I   stitution  forbids  registration  and  course  fees  in  any 
credit  course.  Because  it  found  that  the  constitution 
I   prohibited  fees  completely,  the  court  dismissed  as  ir- 
I   relevant  schools'  claims  that  the  fees  were  either  neg- 
I   ligible  or  reasonable.  The  case  was  remanded  to  a  trial 
I   court  for  determination  of  two  related  questions:  (1) 
'   whether  the  constitution  requires  free  school  supplies; 
(2)  whether  fees  collected  after  a  1972  state  attorney 
general's  opinion   that  they  were  unconstitutional 
should  be  returned.'^ 

In  Texas  the  issue  was  resolved  short  of  litigation.  In 
1975,  the  state  attorney  general  expressed  his  opinion 
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to  the  state  commissioner  of  education  that  special  fees 
for  courses,  laboratory  work,  and  essential  school 
supplies  should  not  be  imposed  in  the  absence  of 
specific  permissive  legislation  on  the  subject.  As  the 
commissioner  interpreted  the  ruling,  Texas  students 
would  still  furnish  their  own  pencils  and  paper,  could 
be  charged  for  summer  school  courses  and  admission 
to  voluntary  extracurricular  events,  and  would  be  al- 
lowed to  use  equipment  of  their  own  that  was  more 
expensive  than  that  provided  by  the  school.  Appa- 
rently the  ruling  was  acceptable  to  the  parent  and 
education  groups  whose  opposition  to  fees  led  the 
commissioner  to  request  an  opinion,  since  the  charg- 
ing of  fees  has  not  been  challenged  in  court.^" 

NORTH  CAROLINA  has  also  promised  free  educa- 
tion in  language  similar  to  that  used  in  other  states. 
Article  IX,  Sec.  2,  of  the  Constitution  of  North 
Carolina  reads:  "The  General  Assembly  shall  provide 
by  taxation  and  otherwise  for  a  general  and  uniform 
system  of  free  public  schools,  which  shall  be  main- 
tained at  least  nine  months  in  every  year,  and  wherein 
equal  opportunities  shall  be  provided  for  all  students." 
Nevertheless,  in  contrast  to  the  constitutional  refer- 
ence, the  statutes  give  local  boards  of  education 
specific  authority  to  collect  fees  if  they  formally  ap- 
prove the  fees  and  report  them  to  the  State  Superin- 
tendent. The  statutes  also  permit  the  State  Board  of 
Education  to  charge  for  textbooks.^'  The  State  Attor- 
ney General's  opinion  is  that  there  is  no  conflict  here. 
Twice  he  has  written  that  school  boards  may  establish 
fees  and  may  refuse  to  allow  pupils  in  default  to  attend 
school  or  graduate,  if  the  family  is  not  indigent.-- 

Only  once  has  a  court  been  asked  to  decide  whether 
the  Constitution  and  statutes  conflict  on  this  point,  and 
the  court  declined  to  answer  the  question.-^  During 
the  1972-73  school  year  some  200  students  (more  than 
90  per  cent  of  them  black)  were  suspended  from  the 
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Pitt  County  school  system  for  failure  to  pay  fees.  Fees 
had  been  levied  for  library,  music,  and  physical  educa- 
tion in  the  elementary  grades;  for  art,  band,  science, 
club  activities,  and  numerous  vocational  courses  in  the 
upper  grades.  Students  also  paid  for  gym  uniforms 
and  graduation  caps  and  gowns.  According  to  the 
complaint  of  the  students  who  challenged  the  fees, 
some  families  were  liable  for  as  much  as  $150  per 
school  year  under  the  system.  Although  all  students 
were  reinstated  before  the  end  of  the  school  year, 
three  filed  a  class  action  in  federal  district  court  against 
the  school  policy,  which  was  retained  for  the  following 
year.  The  students'  case  was  founded  on  both  state  and 
federal  constitutional  grounds.  They  alleged  that  the 
statutes  allowing  fees  violated  the  State  Constitution 
and  also  that  black  children,  suspended  in  dispropor- 
tionate numbers  presumably  because  so  many  were 
indigent,  were  being  denied  the  equal  protection  of 
the  laws  guaranteed  by  the  Fourteenth  Amendment. 
The  federal  judge  decided  to  abstain — that  is,  to  allow 
the  North  Carolina  Supreme  Court  the  first  opportu- 
nity to  interpret  the  State  Constitution.  Since  no  later 
action  was  filed  in  state  court,  there  is  no  legal  decision 
on  the  legality  of  school  fees  in  this  state. 

NEARLY  80  PER  CENT  of  North  Carolina's  145 
school  units  require  some  fee.  Eighty-nine  of  the  units 
charge  every  student  within  a  grade  level  (elementary, 
junior  high,  or  senior  high  school)  for  basic  instruc- 
tional supplies.  In  the  area  of  optional  fees — that  is, 
fees  levied  only  on  the  participants  in  a  particular 
course  or  activity — vocational  and  business  education 
prove  especially  expensive  for  students.  Ninety-one 
units  charge  an  average  of  four  fees  per  unit  for  voca- 
tional courses,  with  single-course  fees  as  high  as  $30.-^ 
The  expense  of  these  courses  is  significant  since  it  is 
likely  that,  except  for  fees,  low-income  students  would 
especially  want  vocational  and  business  training. 

Legal  judgment  is  in  equipoise  on  the  matter  of  fees. 
Educational  judgment  is  not.  The  author  has  encoun- 
tered no  educator  who  advocates  reliance  on  public 
school  students  or  their  parents  for  revenue.  Many,  on 
the  other  hand,  readily  state  that  charging  fees  is 
harmful.  To  eliminate  fees,  it  is  necessary  either  to 
convince  courts  that  fees  violate  constitutional  princi- 
ples or  to  persuade  state  legislatures  and  local  boards 
of  education  that  the  human  cost  is  greater  than  the 
savings  realized.  The  public  school  movement  in  the 
United  States  was  founded  on  the  ideal  of  ameliorating 
social  and  economic  disadvantage  by  offering  all  chil- 
dren the  same  excellent  opportunities  for  education. 
To  require  today  that  students  pay  for  those  opportun- 
ities is  to  admit  that  the  ideal  has  been  abandoned. 

24.  1976-1977  Fee  Reporting  Forms  Results,  North  CaroUna  De- 
partment of  Public  Instruction,  Raleigh,  North  Carolina. 
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LAW  NOW? 
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In  Student  Bar  Association  Board  of  Governors  v.  Byrd, 
the  North  Carolina  Supreme  Court,  in  an  opinion  by 
Justice  Lake,  held  that  the  state's  open-meetings  stat-    ! 
ute  (G.S.  143-318.1  et  seq.)  does  not  apply  to  the  Uni-    \ 
versity  of  North  Carolina  law  school's  faculty  meetings.    ■ 
In  reaching  that  conclusion,  the  Court  seems  to  have    ' 
exempted  the  entire  university  system  from  the  statute    , 
and  has  raised  doubts  about  the  statute's  application  to 
local  boards  of  education  and  boards  of  trustees  of 
two-year  institutions. 

The  Coverage  of  the  Statute.  The  Court  held  that 
the  statute  applies  directly  only  to  bodies  that  are  both 
"governing  bodies"  and  "governmental  bodies."  Agov- 
erning  body  is  one  that  has  ultimate  power  to  deter- 
mine the  policies  and  control  the  activities  of  an  institu-  ( 
tion.  It  may  delegate  to  an  employee  or  group  of 
employees  or  to  a  subsidiary  board  the  initial  authority 
to  decide  a  matter,  but  if  it  retains  the  right  to  review 
and  reverse  that  initial  decision,  it  remains  the  govern- 
ing body.  A  governmental  body  enjoys  at  least  some  of 
the  "powers  of  government" — that  is,  the  "attributesof 
sovereignty."  Among  those  attributes  the  Court  listed 
the  following  powers:  (1)  to  tax,  (2)  to  appropriate 
public  funds,  (3)  to  adjudicate  controversies,  (4)  to 
maintain  a  police  force,  (5)  to  exercise  eminent  do- 
main, and  (6)  to  adopt  ordinances.  Let  us  apply  these 
general  standards  to  the  university  system,  to  local 
boards  of  education,  and  to  boards  of  trustees  of  two- 
year  institutions. 

The  University  System.  The  Court  held,  on  the 
basis  of  G.S.  1 16-1 1(2),  that  the  Board  of  Governors  is 
the  "governing  body"  of  the  entire  university  system. 
Presumably  this  means  that  no  other  body  within  the 
system,  including  the  boards  of  trustees  of  the  sixteen 
constituent  campuses,  can  be  characterized  as  a  gov- 
erning body.  Each  other  body  exercises  its  powers  only 
by  delegation,  express  or  implied,  of  the  Board  of 


The  author  is  an  Institute  of  Government  faculty  member  who  \ 
has  written  extensively  on  the  open-meetings  statute. 


SCHOOL  LAW  BULLETIN 


Governors.  Since  none  of  these  other  boards  is  a  gov- 
erning body,  none  of  them  is  directly  subject  to  the 
open-meetings  statute.  In  addition,  the  Court  held 
that  the  Board  of  Governors,  while  the  governing  body 
of  the  university  system,  was  not  a  "governmental 
body."  It  had  "no  governmental  powers;  i.e.,  no  pow- 
ers peculiar  to  the  sovereign."  Therefore,  it  too  is  not 
subject  to  the  statute. 

Local  Boards  of  Education.  A  local  school  board 
would  seem  to  be  the  governing  body  of  its  school 
administrative  unit.  Therefore,  the  question  is 
whether  it  is  also  a  governmental  body.  To  answer  this, 
we  must  look  to  the  list  of  attributes  of  sovereignty 
suggested  by  the  Court.  A  local  school  board  would 
seem  to  enjoy  at  least  three  of  those  powers  and  a 
fomth  possible  attribute  not  listed  by  the  Court. 

First,  a  school  board  appropriates  public  moneys, 
through  the  adoption  of  its  annual  budget  resolution 
under  G.S.    115-100.12.  At  first  blush  the  school 
board's  power  here  would  seem  comparable  with  the 
power  of  the  Board  of  Governors  to  allocate  among 
the  various  campuses  of  the  university  system  the 
lump-sum  appropriations  made  to  it  by  the  General 
Assembly.  The  Supreme  Court  apparently  did  not 
consider  this  power  of  the  Governors  to  amount  to  the 
power  of  appropriation.  As  with  the  Governors,  most 
i  of  the  moneys  appropriated  by  a  school  board  come  to 
it  by  appropriation  of  another  agency,  either  the  state 
'  or  the  board  of  county  commissioners;  generally,  a 
j  school  board  does  not  itself  raise  the  moneys  it  appro- 
i  priates.   However,  two  distinctions  between  school 
I  board  appropriations  and  the  comparable  power  of 
I  the  Governors  suggest  themselves.  The  first  is  seman- 
!  tic:  school  boards  are  expressly  authorized  to  "appro- 
priate" moneys  through  their  budget  resolutions, 
I  while  the  Governors'  power  is  characterized  in  G.S. 
i  116-11(9)  as  "allocation."  Also,  a  school  board  does 
have  complete  control  over  the  appropriation  of  cer- 
tain funds,  particularly  supplemental  tax  receipts  and 
fines,  penalties,  and  forfeitures;  the  county  acts  simply 
j  as  the  school  unit's  agent  in  collecting  those  moneys. 
These  distinctions  may  be  sufficient  to  distinguish  the 
appropriation  power  of  school  boards  from  the  alloca- 
tion power  of  the  Board  of  Governors. 

Second,  a  school  board  exercises  an  adjudicatory 
function  in  teacher  dismissals,  under  the  procedures 
of G.S.  115-142. 

Third,  a  school  board  has  the  general  power  of 
eminent  domain,  under  G.S.  115-125.  The  Board  of 
Governors  also  has  a  right  of  eminent  domain  (appar- 
ently unknown  to  the  Supreme  Court),  but  it  may  be 
used  only  in  conjunction  with  a  revenue  bond  financ- 
I  ing  of  service  and  auxiliary  facilities. 

Fourth,  G.S.  1 15-32  grants  school  boards  the  power 


of  subpoena.  Although  not  mentioned  by  the  Court, 
this  power  would  also  seem  one  of  the  attributes  of 
sovereignty. 

The  combination  of  the  attributes  listed  above 
would  seem  to  indicate  that  local  boards  of  education 
probably  are  both  governmental  and  governing  bodies 
and  thus  remain  subject  to  the  open-meeting  statute. 

Boards  of  Trustees  of  Two- Year  Institutions.  The 

situation  with  the  boards  of  trustees  of  community 
colleges  and  technical  institutes  is  more  problematical. 
While  they  also  would  seem  to  be  the  governing  bodies 
of  their  institutions,  the  list  of  governmental  powers 
they  possess  is  shorter  than  is  the  list  for  local  school 
boards.  These  boards  may  exercise  the  power  of  emi- 
nent domain  under  G.S.  1 15A-14(3),  and  under  G.S. 
115A-14.1  they  have  a  limited  right  to  adopt  ordi- 
nances regulating  traffic  and  parking  on  their  cam- 
puses. The  Court  indicated  that  to  be  a  governmental 
body,  a  board  should  possess  "at  least  some"  of  the 
listed  attributes  of  sovereignty.  Whether  the  two  pos- 
sessed by  boards  of  trustees  of  two-year  institutions 
suffice  is  simply  unknown.  For  the  present,  the  pru- 
dent course  would  be  to  assume  that  these  boards  also 
remain  subject  to  the  statute. 

The  Requirement  of  Public  Notice.  In  the Byrd  case 
the  Supreme  Court  also  dealt  with  whether  public 
notice  is  required  for  meetings  subject  to  the  open- 
meetings  statute.  The  trial  court  and  the  Court  of 
Appeals,  assuming  that  it  was  subject  to  the  statute, 
had  required  the  law  school  faculty  to  give  at  least  six 
hours  public  notice  of  its  meetings.  In  imposing  this 
requirement,  both  lower  courts  were  apparently  pro- 
ceeding on  the  authority  of  the  Court  of  Appeals  deci- 
sion in  News  &  Observer  Publishing  Co.  v.  Interim  Board  of 
Education  for  Wake  County,  29  N.C.  37,  223  S.E.2d  580 
(1976),  in  which  a  requirement  of  notice  was  read  into 
the  statute  by  implication.  The  Supreme  Court  held 
that  to  impose  such  a  requirement  was  error.  It  noted 
that  the  statute  says  nothing  about  public  notice  and 
therefore  held  that  none  may  be  required. 

The  Future.  The  Byrd  case  seems  to  limit  signifi- 
cantly the  boards  subject  to  the  open-meetings  statute. 
It  is  probable  that  efforts  will  be  made  in  the  1978 
session  of  the  General  Assembly  to  amend  the  statute 
and  broaden  its  coverage.  The  kinds  of  legislation  that 
may  be  considered  by  the  1 978  session  are  restricted  by 
rules  adopted  in  the  1977  session.  But  because  the 
1977  session  authorized  creation  of  a  study  commis- 
sion to  make  recommendations  on  changes  in  the  stat- 
ute to  the  1978  session,  such  a  bill  could  properly  be 
considered  in  1978.  Therefore,  education  officials 
should  watch  carefully  to  see  what,  if  anything,  is  done 
about  open  meetings  this  spring. 
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{continued  from  p.  1) 

EDUCATING 
THE  HANDICAPPED 

cation  of  the  National  Association  of  State  Directors  of 
Special  Education,  sets  out  in  detail  the  provisions  of 
each  state's  special  education  law.) 

Moreover,  all  states  that  receive  funds  under  P.L. 
94-142,  the  Education  of  All  Handicapped  Children 
Act,  must  assure  the  Bureau  of  Education  and  Train- 
ing of  the  Handicapped,  Office  of  Education,  in  the 
Department  of  Health,  Education,  and  Welfare,  that 
handicapped  children  have  the  right  to  a  free  appro- 
priate public  education.  At  this  writing  (February 
1978),  only  New  Mexico  has  declined  to  make  such 
assurances  in  order  to  receive  Part  B  funds. 

Finally,  readers  may  want  to  know  that  the  Council 
for  Exceptional  Children  (CEC),  1920  Association 
Drive,  Reston,  Virginia,  22091,  has  published  its  new 
"model  special  education  law"  in  cooperation  with  the 
American  Bar  Association's  Commission  on  the  Men- 
tally 111  (Model  Statutes  Project).  The  CEC  document 
mirrors  P.L.  94-142  but  also  includes  the  gifted  and 
talented  within  its  coverage,  guarantees  an  exceptional 
child  an  education  while  he  is  suspended  from  school, 
legislates  the  types  of  school  facilities  that  may  be  con- 
structed, and  makes  other  less  dramatic  changes  in  the 
basic  concepts  of  federal  and  state  law.' 

Forall  of  these  reasons,  non-North  Carolina  readers 
will  be  interested  in  the  1977  amendments  to  North 
Carolina's  special  education  laws.  They  are  described 
below. 

COVERAGE 

Although  all  state  and  local  agencies  that  furnish 
special  education  were  covered  under  the  terms  of  P.L. 
94-142  and  Sec.  504  of  the  federal  Rehabilitation  Act 
of  1973,  the  North  Carolina  special  education  law  now 
applies  to  all  school  administrative  units  and  to  the 
departments  of  Human  Resources  (DHR)  and  Correc- 
tion (DOC).  G.S.  1 15-364(a)  requires  local  school  units 
and  those  two  state  departments  to  furnish  special 
education  and  related  services  to  all  exceptional  chil- 
dren in  their  care,  custody,  management,  jurisdiction, 
control,  or  programs. 

G.S.   115-84(a)  requires  local  school  units  and  the 


two  departments  to  try  to  offer  special  education  and 
related  services  locally  and  to  try  to  purchase  these 
services  from  other  state,  local,  or  private  agencies  • 
before  developing  new  or  additional  services.  New  or 
additional  services  may  be  developed  with  the  ap- 
proval of  the  State  Board  of  Education,  but  only  when 
the  services  are  not  being  provided  by  existing  public 
or  private  resources  or  cannot  be  purchased  from 
existing  providers. 

The  State  Board  of  Education  has  jurisdiction  over  \ 
the  design  and  content  of  special  education  and  re- 
lated services  offered  by  DHR  and  DOC  [G.S.  115- 
364(a)].  It  also  has  the  power  to  set,  by  regulation, 
personnel  qualifications  for  employees  in  local  school 
units  and  the  two  departments.  The  Board  may  con- 
tract with  these  departments  to  furnish  services  for 
children  in  their  institutions  (e.g.,  mental  retardation 
centers,  hospitals,  and  youth  correction  facilities)  and 
has  the  power  to  review,  revise,  and  approve  their 
plans  for  providing  special  education  and  related  ser- 
vices to  institutionalized  children  with  special  needs 
[G.S.  115-364(a)].  These  departments  must  each  year 
submit  their  special  education  plans  to  the  Board,  ; 
which  may  set  the  standards  for  special  education  ' 
programs  administered  by  those  departments  and  by 
local  school  units  and  may  grant  exceptions  to  its  stan- 
dards to  those  departments. 

The  Board  must  have  a  plan  for  providing  special 
education  and  related  services.  The  new  act,  Ch.  927,  ; 
sets  forth  what  the  plan  must  contain,  including  an 
annual  census  of  children  with  special  needs,  stan- 
dards for  educating  such  children,  diagnostic  and 
evaluation  procedures,  inventories  of  special  educa- 
tion personnel  and  facilities,  and  personnel  develop- 
ment programs.  The  Board  annually  must  submit  the 
plan  to  the  General  Assembly  shortly  before  or  after  it 
goes  into  session  and  must  revise  the  plan  each  year 
[G.S.  115-364(b)and(c)]. 

Each  local  school  unit  and  the  departments  of 
H uman  Resources  and  Correction  also  must  ( 1 )  submit 
annual  reports  to  the  Board  on  their  respective  special 
education  activities,  (2)  adopt  two-year  plans  for 
educating  children  with  special  needs,  (3)  furnish  a 
free  appropriate  education  for  such  children,  and  (4) 
conduct  an  annual  census  of  children  with  special 
needs  [G.S.  115-364(e)  through  (h)]. 

WHO  ARE  HANDICAPPED  CHILDREN? 


1 .  North  Carolina's  special  education  law  has  included  gifted  and 
talented  children  since  1974,  and  its  architectural-barriers  legisla- 
tion [G.S.  1  43- 1 38(b)]  serves  as  a  model  for  standards  adopted  by  the 
Architectural  and  Transportation  Barriers  Compliance  Board  of 
HEW  and  prepared  by  the  American  National  Standards  Institute, 
New  York,  N.Y.  ( "Specifications  for  Making  Building  and  Facilities 
Accessible  to,  and  Usable  by,  the  Physically  Handicapped"). 


Under  the  1974  Equal  Educational  Opportunities 
Act  as  amended  by  Ch.  151  and  Ch.  563  in  1975,  North 
Carolina  addressed  the  educational  claims  of  "children 
with  special  needs"  and  described  those  children  as 
including  pregnant  children  and  gifted  and  talented  ( 
children,  who  are  not  covered  under  federal  law.  Ch. 
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927  redefined  special-needs  children  to  include  chil- 
dren between  the  ages  of  five  and  18  (i.e.,  five  through 
17;  federal  law  generally  applies  to  children  age  six 
through  17)  who  because  of  permanent  or  temporary- 
mental,  physical,  or  emotional  handicaps  need  special 
education,  or  cannot  have  all  their  needs  met  in  a 
regular  class  without  special  education  or  related  ser- 
vices, or  cannot  be  adequately  educated  in  the  public 
schools.  The  law  applies  to  children  who  are  mentally 
retarded,  epileptic,  learning  disabled,  cerebral  palsied, 
seriously  emotionally  disturbed,  orthopedically  im- 
paired, autistic,  multiply  handicapped,  pregnant, 
hearing-impaired,  speech-impaired,  blind  or  visually 
impaired,  genetically  impaired,  and  gifted  and 
talented  (G.S.  115-363). 


ZERO-REJECT 

1.  Full-Service  Goals.  In  North  Carolina,  children 
aged  six  through  16  are  required  to  attend  public 
school  (G.S.  115-162,  -166).  Some  handicapped  chil- 
dren may  continue  in  school  through  age  21  (G.S. 
1 15-163,  -172).  The  deadline  for  "full  service"  to  chil- 
dren with  special  needs  in  North  Carolina  remains 
1 982  (under  the  EEOA),  but  as  of  July  1 ,  1977,  no  child 
with  special  needs  may  be  excluded  from  school  (G.S. 
115-370).  Early  childhood  education  (ages  birth 
through  four)  and  extended  secondary  education 
(ages  18  through  21)  is  permissible  [G.S.  115-380(b)]. 
Children  who  are  suspended  or  expelled  for  more 
than  1 0  days  or  for  consecutive  periods  that  total  more 
than  10  consecutive  days  because  they  pose  a  risk  of 
injury  to  themselves  or  others  or  because  they  are 
disrupting  or  threatening  to  disrupt  substantially  the 
education  of  others  are  entitled  to  receive  essential 
special  education  or  related  services  while  they  are 
suspended  or  expelled  (G.S.  115-371). 

No  matriculation  or  tuition  or  other  fees  may  be 
charged  to  children  with  special  needs  or  their  parents 
or  guardians  unless  those  fees  also  are  required  uni- 
formly of  all  public  school  students;  DHR  may,  how- 
ever, charge  for  noneducational  expenses  [G.S.  115- 
364(i)]. 

2.  Cmerage-LEAs,  Residential  Facilities,  and  Private 
Schools.  As  noted,  Ch.  927  applies  to  all  school  adminis- 
trative units  and  the  departments  of  Human  Re- 
sources and  Correction  (G.S.  1 15-364).  Thus  it  covers 
both  the  community  and  residential  services  of  those 
departments. 

If  it  appears  that  a  child  should  receive  his  education 
in  a  program  operated  by  the  Department  of  Human 
Resources,  his  local  school  unit  must  confer  with  the 
DHR  staff  so  that  they  may  jointly  both  determine 
whether  it  is  appropriate  to  place  the  child  in  a  DHR 


program  and  develop  his  individualized  education 
program  (lEP)  (G.S.  115-370). 

If  a  local  school  unit  places  a  child  in  a  private  school, 
it  must  pay  the  full  cost  of  the  school;  if  the  parent 
places  the  child  in  a  private  school,  the  parent  pays  the 
full  cost.  A  child  placed  in  a  private  school  continues  to 
have  all  the  rights  he  would  have  if  he  were  served  by 
the  local  school  unit  (G.S.  115-374). 

3.  Child  Census.  A  state  and  local  census  of  children 
with  special  needs  is  required  by  G.S.  1 15-364;  North 
Carolina  already  had  been  conducting  a  child  census 
under  the  1974  EEOA. 

4.  Service  Priorities.  State  law  does  not  say  that  cer- 
tain children  with  special  needs  have  a  higher  claim 
than  others  to  state  or  local  funds  appropriated  to  help 
educate  children  with  special  needs. 

5.  Appropriate  Education  and  Functional  Exclusion. 
Both  the  EEOA  and  Ch.  927  require  an  appropriate 
education  for  children  with  special  needs  [G.S.  115- 
364(i)]. 

6.  Single-Agency  Responsibility.  G.S.  115-364  imposes 
on  the  State  Board  of  Education  the  duty  of  seeing  that 
local  school  units  and  the  departments  of  Human  Re- 
sources and  Correction  provide  special  education  and 
related  services  to  all  special-needs  children  in  their 
programs.  Thus  North  Carolina  law  conforms  to  fed- 
eral requirements  for  a  single-agency  responsibility. 


IMPROPER  TESTING,  MISCLASSIFICATION, 
AND  INAPPROPRIATE  PLACEMENT 

I.  Nondiscriminatory  Testing  Procedures.  The  1977 
legislation  contains  elaborate  provisions  for  nondis- 
criminatory diagnosis  and  evaluation.  Under  G.S. 
115-372,  federal  requirements  of  nondiscriminatory 
evaluation  are  incorporated  into  state  law.  In  addition, 
state  law  requires  a  multi-disciplinary  evaluation  (med- 
ical and  psychological  assessments  and  recommenda- 
tions are  to  be  included  if  necessary;  educational  as- 
sessments and  recommendations  are  always  required). 
The  purpose  of  the  evaluation  is  to  help  local  school 
units  and  the  two  departments  determine  whether  the 
child  has  special  needs,  diagnose  and  evaluate  those 
needs,  propose  special  education  programs  to  meet 
needs,  and  provide  such  programs  or  arrange  to  have 
them  provided.  Evaluation  is  required  before  a  child 
may  be  placed  in  a  special  education  program,  re- 
moved from  a  special  education  program  and  placed 
in  a  regular  school  program,  transferred  from  one 
type  of  special  education  program  to  another,  re- 
moved from  a  school  program  for  placement  in  a 
nonschool  program,  or  otherwise  treated  as  a  child 
with  special  needs. 

Referrals  for  evaluation  apparently  may  be  made  by 
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any  school  person.  They  must  be  in  writing,  must  state 
why  the  evaluation  is  requested,  and  must  be  transmit- 
ted to  the  child's  teacher,  principal,  and  superinten- 
dent or  to  the  chief  executive  officer  of  the  appro- 
priate DHR  or  DOC  agency.  Within  30  days  after 
receiving  the  referral,  the  local  school  unit  or  agency 
must  inform  the  child's  parents  what  evaluation  pro- 
cedures it  will  follow  and  request  consent  for  evalua- 
tion. If  the  parents  do  not  consent,  the  school  unit  or 
agency  may  not  evaluate  the  child  but  may  ask  for  a 
due  process  hearing  and  evaluate  the  child  only  after 
receiving  an  order  from  a  due  process  hearing  officer 
that  entitles  it  to  do  the  evaluation.  (The  due  process 
safeguards  were  explained  in  detail  in  the  July  1977 
School  Law  Bulletin. ) 

Unless  the  parents  object,  the  school  unit  or  agency 
must  arrange  for  the  evaluation  within  30  days  after  it 
notifies  the  parents.  After  completing  the  evaluation, 
it  must  propose  an  educational  program  for  the  child; 
if  the  proposal  calls  for  special  education,  it  must  ex- 
plain the  benefits  expected  from  the  program  and  how 
the  benefits  will  be  monitored  and  must  describe  the 
conditions  that  will  indicate  whether  the  child  is  ready 
to  participate  in  regular  education  programs. 

The  educators  responsible  for  developing  the  child's 
lEP  must  re-evaluate  the  child's  progress  annually 
and,  on  the  basis  of  the  previously  stated  expected 
benefits,  decide  whether  to  continue  the  child's  place- 
ment and  program.  If  the  re-evaluation  indicates  that 
the  placement  or  program  does  not  benefit  the  child, 
the  educators  must  recommend  an  appropriate  reas- 
signment or  alteration  and  request  parental  consent 
for  the  change  (parental  consent  is  not,  however,  a 
prerequisite  to  change). 

The  school  unit  or  agency  must  keep  a  complete 
written  record  of  all  diagnostic  and  evaluation  proce- 
dures attempted,  their  results,  the  conclusions 
reached,  and  the  proposals  made. 

The  educators  must  also  give  the  results,  findings, 
and  proposals  to  the  child's  parents  within  15  calendar 
days  after  the  evaluation  has  been  completed.  No  more 
than  five  days  after  they  give  the  parents  this  informa- 
tion, they  must  arrange  for  an  interpretive  conference 
with  the  parents;  the  conference  must  be  held  within 
30  calendar  days  after  it  is  scheduled.  The  parents  may 
waive  this  conference. 

2.  Ceilings.  State  law  imposes  no  ceilings  on  the 
number  of  children  who  may  be  classified  as  having 
special  needs. 

3.  Service  Priorities.  State  law  says  nothing  about 
which  children  with  special  needs  are  entitled  to  prior- 
ity claims  on  state  or  local  special  education  money. 

4.  Recoupment.  Nor  does  state  law  provide  for  the 
recoupment  of  state  money  from  school  units  or  de- 
partmental agencies  if  children  are  misclassified. 


5.  Accounting.  Financial  accounting  is  provided  for 
in  the  State  Plan  and  the  Local  Equal  Educational 
Opportunity  Plan. 

6.  Due  Process  Hearing.  A  school  unit  or  departmen- 
tal agency  may  initiate  a  due  process  hearing  if  the 
parent  refuses  to  grant  consent  to  the  evaluation  of  a 
child  (G.S.  1 15-372).  The  parent  also  may  call  for  a  due 
process  hearing  if  the  placement  based  on  the  evalua- 
tion seems  objectionable. 


APPROPRIATE  AND 
INDIVIDUALIZED  EDUCATION 

North  Carolina  gives  children  with  special  needs  a 
right  to  an  lEP  prepared  and  implemented  by  the  local 
school  unit  or  departmental  agency  in  conformity  with 
federal  requirements  and  timelines.  In  DHR  facilities 
and  programs,  lEPs  must  be  planned  in  collaboration 
with  the  individuals  responsible  for  the  child's  treat- 
ment plan  and  must  be  coordinated,  integrated,  and 
internally  consistent  with  that  plan  [G.S.  115-372(f)]. 

The  State  Board  of  Education  must  adopt  rules  or 
regulations  covering  the  minimum  standards  for  lEPs 
[G.S.  1 15-364(d)],  and  the  Department  of  Public  In- 
struction must  monitor  the  effectiveness  of  lEPs  in 
meeting  children's  education  needs  [G.S.  1  I5-364(k)]. 


LEAST  RESTRICTIVE  APPROPRIATE 
PLACEMENT 

The  1 977  act  carries  forward  the  requirement  of  the 
1974  EEOA  that  children  with  special  needs  must  be 
educated  in  the  least  restrictive  appropriate  setdng  as 
that  term  is  defined  by  the  State  Board  of  Educadon 
(G.S.  115-364). 


PROCEDURAL  DUE  PROCESS 

The  1977  legislation  made  no  changes  in  the  1974 
EEOA  requirement  that  procedural  safeguards  must 
be  made  available  to  a  parent,  guardian,  or  surrogate 
for  a  child  with  special  needs  (G.S.  115-179).  It  did, 
however,  enact  a  new  section  (G.S.  1 15-373)  on  access 
to  records,  confidentiality  of  records,  and  correction 
and  expunction  of  records  that  is  substantially  similar 
to  the  federal  law.  That  section  also  provides  that  if  the 
school  unit  or  departmental  agency  refuses  to  ex- 
punge incorrect,  outdated,  misleading,  or  irrelevant 
entries  after  having  been  asked  to  do  so  by  the  parent, 
the  parent  may  obtain  a  due  process  hearing  under 
G.S.  1 15-179. 1  if  he  requests  the  hearing  within  30 
days  after  the  refusal. 
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RIGHTS  TO  PARTICIPATE  IN 
EDUCATIONAL  DECISIONS 

The  1977  legislation  makes  it  possible  for  parents  of 
.  children  with  special  needs  and  other  interested  per- 
sons to  participate  in  the  decisions  that  affect  their 
children's  education.  For  example,  G.S.  115-364(c)  re- 
quires the  State  Plan  to  be  made  available  for  public 
comment  no  later  than  January  15,  1978,  and  annually 
thereafter.  G.S.  11 5-364(  1 )  requires  the  State  Board  to 
establish  procedures  for  assuring  that  parents  and 
others  concerned  with  the  education  of  children  with 


special  needs  are  consulted  by  it  as  it  carries  out  the 
requirements  of  the  1977  act  and  also  that  there  are 
public  hearings,  notice  of  the  hearings,  and  an  oppor- 
tunity for  comment  by  the  general  public  before  the 
Board  adopts  policies,  procedures,  rules,  or  regula- 
tions required  by  the  act.  G.S.  1 15-372(d)  requires  the 
local  educational  agencies  to  schedule  parent  confer- 
ences on  evaluation  reports.  G.S.  115-372(f)  requires 
an  lEP,  in  whose  development  a  parent  has  the  right  to 
participate.  And  G.S.  1 15-373  grants  parents  access  to 
records  and  an  opportunity  to  make  sure  they  are 
accurate  and  reliable. 


RECENT  COURT  DECISIONS 


THE  USE  OF  THE  NATIONAL  TEACHERS 
EXAMINATION  (NTE)  FOR  CERTIFICATION  OF 
TEACHERS.  United  States  (and  intervenors)  v.  South 
Carolina,  No.  77-422,  77-543  (U.S.  Sup.  Ct.,  filed,  Jan. 
16.  1978). 

Facts:  The  United  States  Department  of  Justice, 
with  several  intervenors  (teacher  associations)  brought 
suit  against  the  State  of  South  Carolina,  alleging  that  its 
use  of  the  National  Teachers  Examination  (NTE)  for 
certifying  teachers  and  setting  salary  schedules  unlaw- 
fully discriminated  against  blacks  in  violation  of  the 
federal  Constitution  and  Title  VII  of  the  Civil  Rights 
Act  of  1964.  A  three-judge  panel  decided,  among 
other  issues,  whether  the  validation  study  of  the  NTE 
established  the  test  as  a  lawful  tool  for  teacher  certifica- 
tion and  salary-setting  (Title  VII  claim)  and  whether 
the  state  officials  had,  in  their  various  uses  of  the  test, 
shown  that  they  intended  to  discriminate  againist 
blacks  (constitutional  claim). 

The  panel  found  that  the  validation  study  was  an 
adequate  and  reliable  tool  for  differentiating  between 
qualified  and  unqualified  apphcants.  Further,  it  up- 
held the  validation  study  even  though  it  was  prepared 
and  conducted  by  the  same  company — Educational 
Testing  Service  (ETS) — that  had  written  the  NTE. 
The  court  also  found  that  the  validation  study  met  the 
"business  necessity  test"  under  Title  VII  because  plain- 
tiffs had  not  shown  an  acceptable  alternative  to  the  test 
for  the  purpose  of  differentiating  among  candidates. 

With  respect  to  using  the  test  to  establish  pay  scales, 
the  court  again  found  no  infringement  of  Title  VII. 


South  Carolina  had  shown  a  rational  relationship  be- 
tween using  the  test  for  setting  pay  scales  and  a  legiti- 
mate employment  objective:  providing  financial  in- 
centives for  upgrading  certification.  Further,  since  the 
plaintiffs  had  not  shown  a  suitable  alternative  to  this 
use,  the  business  necessity  test  was  met. 

On  the  constitutional  issue,  the  test  was  whether  the 
plaintiffs  had  shown  an  intention  to  discriminate 
against  blacks — a  condition  required  by  the  Supreme 
Court  in  Washington  v.  Davis,  426  U.S.  299  (1976), 
before  a  constitutional  violation  can  be  established. 
Plaintiffs  had  not  met  this  burden,  the  court  said,  even 
though  they  had  shown  that  the  defendant  officials  did 
know  what  impact  the  decision  to  continue  using  the 
NTE  would  have  on  blacks.  The  court  found  this  show- 
ing to  be  insufficient.  Nor  did  the  court  find  South 
Carolina's  refusal  to  follow  the  test-maker's  (ETS)  ad- 
vice against  using  the  test  as  the  sole  criterion  for 
certification  to  be  a  sufficient  showing  of  discrimina- 
tory intent. 

Since  the  requirement  of  showing  an  intent  to  dis- 
criminate had  not  been  met,  the  court  evaluated  the 
state's  use  of  the  NTE  to  determine  whether  there  was 
a  rational  basis  for  it.  It  found  that  the  state's  rational 
basis  was  its  valid  interest  in  assuring  that  its  teachers 
had  a  minimum  level  of  competence  and  in  providing 
financial  incentives  (pay-scale  differentiation)  for 
teacher  improvement.  Finding  no  basis  for  liability, 
the  court  entered  judgment  for  the  defendants.  The 
plaintiffs  appealed. 

Held:  The  Supreme  Court  summarily  affirmed  the 
three-judge  determination,  thus  establishing  that  deci- 


SCHOOL  LAW  BULLETIN 


sion  as  binding  precedent.  This  was  an  important  case 
and  result  for  the  State  of  North  Carolina,  which  also  is 
embroiled  in  a  case  challenging  its  use  of  the  NTE. 
North  Carolina  probably  will  win  its  suit  unless  the 
U.S.  Department  of  Justice  can  show  discriminatory 
intent.  In  light  of  the  findings  on  this  point  in  the 
South  Carolina  decision,  that  showing  seems  improb- 
able. (Elizabeth  R.  Bunting,  North  Carolina  Assistant 
Attornev  General.) 


ATTORNEY  FEES  IN  TITLE  VII  CASES.  Christian- 
burg  Garment  Co.  v.  EEOC,  46  U.S.L. W.  4 1 05  (U.S.  Sup. 
Ct.  January  23,  1978) 

Facts:  A  garment  company  employee  filed  a  racial 
discrimination  charge  with  the  Equal  Employment 
Opportunity  Commission.  Two  years  later  the  EEOC 
issued  the  employee  a  right-to-sue  notice  but  took  no 
action.  Two  years  later  Congress  amended  Title  VII 
(the  anti-employment  discrimination  provision  of  the 
Civil  Rights  Act  of  1964)  to  allow  the  EEOC  to  bring 
suits  in  its  own  name  for  cases  then  pending  before  the 
Commission.  EEOC  then  brought  a  Title  VII  action 
against  the  company  on  the  employee's  behalf.  The 
defendant  company  moved  for  summary  judgment  on 
the  ground  that  the  employee's  case  was  not  "pending" 
before  the  Commission.  The  district  court  agreed  and 
entered  judgment  for  the  defendant.  Later  the  com- 
pany sought  an  award  of  attorney  fees  pursuant  to 
Title  VII.  The  district  court  denied  the  motion,  and 
the  Fourth  Circuit  Court  of  Appeals  affirmed. 

On  appeal  to  the  Supreme  Court  the  defendant 
company  contended  that  the  statutory  language 
should  be  strictly  followed,  and  thus  a  fee  should  be 
allowed  to  any  "prevailing  party,"  whether  it  be  the 
plantiff  or  the  defendant.  The  plaintiff  Commission 
took  the  opposite  position,  arguing  a  "private  attorney 
general"  theory  (congressional  authorization  for 
awarding  attorney  fees  to  prevailing  plantiffs  in  order 
to  encourage  private  suits  against  employers  who  dis- 
criminate) and  that  a  fee  should  be  awarded  only  when 
a  plaintiff  prevailed.  A  fee  to  defendants  should  be 
allowed  only  when  the  suit  was  prosecuted  in  bad  faith. 

Held:  Neither  party's  position  is  correct.  In  accord 
with  the  purpose  of  Title  VII,  to  eradicate  unlawful 
employment  practices,  attorney's  fees  should  be 
granted  to  a  prevailing  plaintiff.  For  a  prevailing  de- 
fendant, the  standard  for  allowance  is  different.  A  fee 
should  be  allowed  to  a  defendant  if  the  action  brought 
is  found  to  be  unreasonable,  frivolous,  meritless  (that 
is,  groundless  as  without  foundation)  or  vexatious,  or 
when  a  plaintiff  continues  to  litigate  after  it  becomes 
clear  that  the  suit  is  without  foundation.  It  is  not  neces- 
sary to  show  that  the  plaintiff  acted  in  bad  faith,  al- 


though such  a  finding  would  be  grounds  for  awarding 
a  defendant  a  reasonable  attorney's  fee.  (Elizabeth  R. 
Bunting,  North  Carolina  Assistant  Attorney  General.) 


DENIAL  OF  SICK-LEAVE  PAY  AND  ACCUMU- 
LATED SENIORITY  TO  FEMALE  EMPLOYEES 
RETURNING  TO  WORK  FOLLOWING  PREG- 
NANCY LEAVE.  Nashville  Gas  Co.  v.  Satty,  46 
U.S.L.W.  4026  (U.S.  Sup.  Ct.,  December  6,  1977). 

Facts:  The  employer's  maternity  policy  required 
pregnant  employees  to  take  a  formal  leave  of  absence 
without  pay,  whereas  all  other  employees  disabled  by 
reason  of  nonoccupational  sickness  or  injury  received 
sick  pay.  Furthermore,  a  pregnant  employee  lost  all 
accumulated  job  seniority.  This  meant  that  although 
the  employer  would  try  to  give  the  employee  tempor- 
ary work  when  she  returned,  she  would  be  employed 
in  a  permanent  position  only  if  no  current  employee 
applied  for  the  position.  However,  if  she  acquired  a 
permanent  position,  the  employee  regained  previ- 
ously accumulated  seniority  for  all  purposes  other 
than  bidding  on  future  job  openings.  The  federal  dis- 
trict court  found  that  both  the  sick  pay  and  accumu- 
lated seniority  policies  violated  Tide  VII  of  the  Civil 
Rights  Act.  The  Sixth  Circuit  Court  of  Appeals  af- 
firmed. 

Question  (1):  Did  the  employer's  policy  of  denying 
accumulated  seniority  to  female  employees  returning 
from  pregnancy  leave  violate  Title  VII?  Yes. 

The  Supreme  Court  found  the  employer's  decision 
not  to  treat  pregnancy  as  a  disease  or  disability  for 
purposes  of  retaining  seniority  neutral  on  its  face,  but 
reiterated  that  policies  with  a  discriminatory  effect 
may  also  violate  Title  VII.  Finding  that  the  scheme 
imposed  a  substantial  burden  on  female  employees, 
the  Court  held  that  the  employer's  policy  deprived 
female  employees  returning  from  pregnancy  leave  of 
employment  opportunities  and  adversely  affected 
their  status  as  employees.  Although  Title  VII  is  not 
violated  if  the  conduct  of  business  requires  that  par- 
ticular policies  be  adopted,  no  business  necessity  was 
shown  in  this  case  and  the  lower  court  was  entitled  to 
assume  that  no  justification  for  this  one  existed. 

Question  (2):  Did  the  employer's  policy  of  not  award- 
ing sick-leave  pay  to  pregnant  employees  constitute  a 
violation  of  Title  VII?  No. 

The  Court  found  the  employer's  policy  of  not 
awarding  sick-leave  pay  to  pregnant  employees  "leg- 
ally indistinguishable"  from  the  disability  insurance 
program  upheld  in  General  Electric  Co.  v.  Gilbert,  427 
U.S.  125  (1976).  In  Gilbert  the  Court  held  that  "an 
exclusion  of  pregnancy  from  a  disability-benefits  plan 
providing  general  coverage  is  not  a  gender-based  dis- 
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crimination  at  all."  When  a  plan  is  facially  neutral,  as  in 
this  case,  or  if  a  violation  of  Title  VII  is  to  be  estab- 
lished, the  burden  is  on  the  employee  to  present  evi- 
dence that  the  exclusion  of  pregnancy  is  a  mere 
"[pretext]  designed  to  effect  an  invidious  discrimina- 
tion against  the  members  of  one  sex  or  the  other." 
Although  the  district  court  could  have  considered  the 
fact  that  the  employer's  maternity  policies  respecting 
seniority  violated  Title  VII  in  deciding  whether  the 
sick-pay  plan  was  a  "pretext"  for  discrimination,  it 
made  no  such  finding.  Such  a  finding  is  discretionary 
and  may  not  have  been  requested.  Consequently,  the 
Supreme  Court  vacated  the  judgment  of  the  Sixth 
Circuit  regarding  this  question  and  remanded  the  case 
for  a  determination  of  whether  the  relationship  bet- 
ween the  maternity  and  sick-pay  policies  was  raised 
and  adequately  presented  below. 


WRITTEN  RESIGNATION  INEFFECTIVE  UNTIL 
ACCEPTED  BY  SCHOOL  BOARD.  Hart  v.  School 
Board,  340  So.2d  121  (D.C.  Fla.  1976). 

Facts:  A  high  school  teacher  with  a  one-year  contract 
received  an  ultimatum  following  administration  criti- 
cism of  his  performance.  The  principal,  with  the 
superintendent's  approval,  informed  the  teacher  that 
dismissal  proceedings  would  be  initiated  unless  he 
submitted  two  written  resignations,  one  effective  the 
following  March  3  and  the  other  effective  the  follow- 
ingjune  12.  If  the  teacher  improved  in  specified  areas 
of  deficiency,  the  March  3  resignation  would  be  de- 
stroyed and  he  would  be  permitted  to  complete  his 
contract.  If  he  improved  still  further,  the  June  12 
resignation  would  be  destroyed  and  he  would  be  con- 
sidered for  re-employment.  To  avoid  dismissal,  the 
teacher  submitted  the  resignations.  A  few  days  later  he 
was  notified  that  he  had  again  violated  standards  of 
conduct  delivered  to  him  previously  in  a  "record  of 
deficiencies."  The  teacher's  attorney  (apparently  not 
knowing  that  the  administration  had  decided  to  re- 
commend that  the  board  accept  the  March  3  resigna- 
tion) wrote  a  letter  on  February  12  attempting  to  with- 
draw both  resignations.  The  board,  over  the  teacher's 
protest,  later  accepted  the  resignation  effective  March 
3.  The  trial  court  dismissed  the  teacher's  suit  against 
the  board  by  characterizing  the  resignation  as  "uncon- 
ditional." The  teacher  appealed. 

Held:  The  appeals  court  reversed,  ruling  that  a 
teacher's  contract  is  with  the  board,  not  the  principal 
or  superintendent.  It  held  that  a  teacher's  written  res- 
ignation to  an  administrator  is  "ineffective  or  at  least 
voidable  until  it  is  accepted  by  the  Board  with  whom 
his  contract  exists."  Moreover,  in  order  to  prevent 
undermining  the  statutory  dismissal  process,  the 


teacher  was  not  prevented  from  withdrawing  the  writ- 
ten resignations  even  though  the  board  apparently 
had  good  reason  to  dismiss  him.  Consequently,  the 
teacher  retained  the  power  to  withdraw  the  offered 
resignations  before  they  were  accepted  and  was  found 
entitled  to  judgment,  with  interest,  for  salary  unpaid 
through  the  expiration  date  of  his  contract. 


PROCEDURAL  DUE  PROCESS  IN  STUDENT  EX- 
PULSIONS: HEARSAY,  NOTICE,  COUNSEL, 
SELF-INCRIMINATION.  Gonzalez  v.  McEuen,  435  F. 
Supp.  460  (CD.  Cal.  1977). 

Facts:  Following  a  student  riot  in  a  California  high 
school,  several  students  were  expelled  for  assault  and 
battery  on  both  students  and  teachers.  Eleven  sued 
under  Section  1983  of  the  Civil  Rights  Act  of  1871, 
seeking  damages  and  reinstatement.  The  students  al- 
leged that  they  were  denied  procedural  due  process  in 
the  expulsions,  and  the  court  upheld  several  of  their 
claims.  Its  more  significant  findings,  several  of  which 
conflict  with  the  majority  of  other  court  rulings  on  the 
same  issue,  are  set  out  below. 
Holding. 

1 .  School  board  is  not  impartial  hearing  body.  The  stu- 
dents claimed  that  the  board  was  not  impartial  for 
three  reasons:  The  board  knew  too  much  about  the 
case  before  the  hearing;  the  board's  attorney  served  as 
both  the  prosecutor  and  the  board's  advisor;  and  the 
superintendent  was  involved  as  both  prosecutor  and 
an  advisor  to  the  board. 

Overfamiliarity.  Before  the  expulsion  hearing,  the 
board  members  met  with  school  officials  and  reviewed 
the  students'  academic  and  disciplinary  records.  The 
court  found  that  this  meeting  did  not  deny  the  stu- 
dents an  opportunity  for  a  fair  hearing.  It  said. 

Exposure  to  evidence  presented  in  a  nonadver- 
sary  investigative  procedure  is  insufficient  in  it- 
self to  impugn  the  fairness  of  the  board  members 
at  a  later  adversary  hearing  ....  Nor  is  a  limited 
combination  of  investigatory  and  adjudicatory 
functions  in  an  administrative  body  necessarily 
unfair,  absent  a  showing  of  other  circumstances 
such  as  malice  or  personal  interest  in  the  out- 
come. 
The  court  said  the  board  would  be  derelict  if  it  did  not 
inquire  into  what  was  going  on  in  the  district  for  which 
it  is  responsible.  Some  familiarity  with  the  facts  of  the 
case  gained  by  an  agency  in  performing  its  statutory 
role  does  not  disqualify  it  as  a  decision-maker.  See 
Hortonville  School  District  v.  Hortonville  Education  Associa- 
tion, 426  U.S.  482  (1976). 

Multiple  roles  of  the  board  attorney.  At  the  expulsion 
hearing,  the  board's  attorney  performed  the  dual  role 
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of  prosecutor  for  the  administration  and  legal  adviser 
to  the  board.  The  court  noted  that  it  is  extremely 
difficult  to  separate  the  two  roles  and  also  noted  that 
because  the  school  board  "enjoys  no  legal  expertise 
and  must  rely  heavily  upon  its  counsel  .  .  .  the 
[school's]  attorneys  are  in  a  position  of  intolerable 
prominence  and  influence."  It  therefore  found  that 
the  dual  role  created  an  unacceptable  risk  of  bias. 

Involvement  of  superintendent.  The  superintendent 
served  as  both  chief  adviser  to  the  board  and  chief 
prosecutor  of  the  students.  Although  the  superinten- 
dent and  board  denied  that  he  had  participated  in  the 
deliberations,  he  was  with  the  board  for  at  least  part  of 
the  time  it  was  deliberating  on  the  expulsions.  The 
court  concluded  that  whether  or  not  he  participated, 
his  presence  to  some  extent  might  be  a  restraint  upon 
the  board's  freedom  of  action  and  expression.  It  there- 
fore concluded  that  the  procedure  was  fundamentally 
unfair  and  raised  a  presumption  of  bias. 

Because  the  court  concluded  that  the  impermissible 
involvement  of  the  board  attorney  and  superintendent 
at  the  hearing  created  a  presumption  of  bias,  the  scope 
of  judicial  review  of  the  school  board's  finding  is  not 
limited  to  whether  there  is  "substantial  evidence  in  the 
records  to  support  the  board's  findings."  Instead,  the 
review  of  the  evidence  should  be  under  the  higher 
evidentiary  standard  of  "clear  and  convincing  proof." 

2.  Notice,  legal  counsel,  and  cross-examination.  The  let- 
ters notifying  the  students  of  the  planned  school  ex- 
pulsion did  not  tell  them  of  their  right  to  be  present  at 
the  hearing,  to  be  represented  by  legal  counsel,  and  to 
present  evidence.  The  court  held  that  federal  due 
process  requires  that  notice  in  an  expulsion  hearing 
inform  the  student  of  the  specific  charges  and  of  his 
"basic  right"  to  be  represented  by  counsel,  to  present 
evidence,  and  to  confront  and  cross-examine  adverse 
witnesses.  It  said  that 


Goss  clearly  anticipates  that  where  the  student  is 
faced  with  the  severe  penalty  of  expulsion  he 
shall  have  the  right  to  be  represented  by  and 
through  counsel,  to  present  evidence  on  his  be- 
half, and  to  confront  and  cross-examine  adverse 


3.  No  obligation  of  school  to  call  witnesses.  The  court 
rejected  the  students'  claim  of  a  right  to  confront  all 
who  witnessed  the  student  conduct  that  was  the  basis 
for  the  expulsion.  It  said  that  the  school  is  not  obliged 
to  present  witnesses  who  provide  no  evidence  at  the 
hearing.  The  court  noted,  however,  that  the  school's 
failure  to  call  essential  witnesses  may  bear  on  whether 
it  can  sustain  its  burden  of  proof  on  competent,  credi- 
ble evidence. 

4.  Hearsay.  Differing  from  all  other  decisions  that  I 
know  of,  the  court  excluded  student  tesUmony  on  the 
basis  that  it  was  hearsay.  It  said,  "[wjhere  the  student  is 
faced  with  the  severe  sanction  of  expulsion,  due  pro- 
cess does  not  permit  admission  of  ex  parte  evidence 
given  by  witnesses  not  under  oath,  and  not  subject  to 
examination  by  the  accused  student." 

5.  Protection  against  self-incrimination.  The  court 
ruled  that  a  high  school  student  who  is  expelled  can 
suffer  more  injury  than  one  convicted  of  a  criminal 
offense.  It  therefore  held  that  the  school  attorney's 
comment  that  the  students'  refusal  to  testify  indicates 
guilt  was  a  violation  of  their  Fifth  Amendment  rights. 
It  cited  Caldwell  v.  Cannady,  340  F.  Supp.  835  (M.D. 
Tex.  1972),  which  extended  the  Fifth  Amendment's 
protection  to  a  student  by  saying  that  a  student's  "si- 
lence shall  under  no  circumstances  be  used  against  him 
as  an  admission  of  guilt."  The  large  majority  of  the 
courts  that  have  ruled  on  this  question,  however,  have 
refused  to  apply  the  protection  against  self- 
incrimination  to  school  expulsion  hearings. 


